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Endorsed: United States Court of Appeals for the 
District of Columbia Filed Jun 30 1939 Joseph W. 
Stewart Clerk. 

District Court of the United States 
for the District of Columbia 

Criminal No. 63861. 

United States of America, 
vs. 

George W. Shettel, Jr. 

Notice of Appeal 

Name and address of appellant George W. Shettel, Jr., 
6323 Luzon Ave., N. W., Name and address of appellant’s 
attorney Walter J. Cahill and John J. McGinnis, 710 Jack- 
son PI. N. W. Offense violation of Secs. 863 and 863 a D. C. 
Code Date of judgment June 30, 1939 Brief description 
of judgment or sentence four to eight months 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

GEORGE W. SHETTEL, JR. 

Appellant. 

WALTER J. CAHILL & JOHN J. McGINNIS, 
Attorney for Appellant. 

Date June 30, 1939 


Grounds of Appeal 

In permitting the admission of evidence by the govern¬ 
ment after the close of the government’s case and while 
motion for directed verdict was pending. 
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The court erred in permitting evidence to go to the jury 
of an offense not alleged in the indictment. 

The court erred in sustaining the validitv of the warrant 
of arrest. 

The court erred in allowing the prosecutor to argue to 
the jury matters pertaining to another offense not alleged 
in the indictment. 

The court erred in excluding all jurors who had playee 
numbers within two years next preceding the trial. 

Received copy of foregoing June 30, 1939 John W. 
Jackson Asst. IT. S. Attv. 

A true copy 
Test: 

CHARLES E. STEWART, 

Clerk 

By WHITFORD ("HESTON 
(Seal) Asst. Clerk. 

2 Endorsed: United States Court of Appeals for 

the District of Columbia Filed .Tun 30 1939 Joseph 
W. Stewart Clerk. 

District Court of the United States 
for the District of Columbia 

Clerk’s statement of docket entries to accompany dupli¬ 
cate notice of appeal to the Court of Appeals. 


Criminal No. 63801. 

United States ok America. 

vs. 

(iRORGF. W. SlIRTTEI.. JUNIOR. 


Date 

19: 

Apr. 

26 

May 

•> 

• ) 

June 

20 

i L 

21 


Presentment and indictment filed 
Arraigned, Plea Not Guilty 
Jury sworn and respited until tomorrow. 
Trial resumed, same Jury; Verdict Guilty 
counts One, Five and Six, and not guilty 
counts Two, Three and Four, Defendant 
remain on bond. 


on 

on 

to 
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“ 24 Motion for a new trial and affidavit in support 

thereof filed 

“ 28 Additional affidavits in support of motion for a 

new trial filed. Motion for a new trial argued 
and continued. 

“ 30 Motion for a new trial further argued, Tcsta- 

mony taken and overruled, Exception. Sen¬ 
tenced to Jail for period of Four (4) months 
to Eight (8) months. Notice of appeal filed, 
Bond on appeal fixed at ($1,500.00) Recog¬ 
nizance ($1,500.00) on appeal taken with Wil¬ 
liam P. Rvan suretv 

• V 

Date June 30, 1939 

Attest 

CHARLES E. STEWART 
Clerk. 

By WH1TFORD CHESTON 
(Seal) Assistant Clerk. 

3 Endorsed: United States Court of Appeals for 

the District of Columbia Filed Dec 18 1939 Joseph 
W. Stewart Clerk 

District Court of the United States 
For the District of Columbia 

Criminal No. fi38(il 
United States 


vs. 


George W. Shettke. Junior. 

United States of America, 

District of Coh'mbin. ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 
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4 Indictment 

Filed in Open Court April 26 1989 

District Court of the United States 
For the District of Columbia 

Holding a Criminal Term 

District of Columbia, ss. April Term, A. D. 1939. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one George W. Shettel, Junior, on, to wit, the tenth 
day of April, 1939, and continuously from that day to, to 
wit, the fourteenth day of April, 1939, and at the District 
of Columbia aforesaid, unlawfully, feloniously and know¬ 
ingly was concerned as owner, agent and clerk, and in other 
ways, in managing, carrying on, promoting and advertising 
a certain lotterv, commonlv known as and called the num- 
bers game; against the form of the statute in such case 
made and provided, and against the peace and government 
of the said United States. 

SECOND COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one George W. Shettel, Junior, on, to wit, the tenth 
day of April, 1939, and at the District of Columbia afore¬ 
said, feloniouslv and unlawfullv did sell and transfer to 
one Daniel Benoit, a chance, right and interest in the draw¬ 
ing and obtaining of a prize to be drawn in a certain lottery, 
commonly known as a policy lottery and numbers game; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

5 THIRD COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one George W. Shettel, Junior, on, to wit, the 
eleventh day of April, 1939, and at the District of Columbia 
aforesaid, feloniouslv and unlawfullv did sell and transfer 
to one Daniel Benoit, a chance, right and interest in the 
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drawing and obtaining of a prize to be drawn in a certain 
lottery, commonly known as a policy lottery and numbers 
game; against the form of the statute in such case made 
and provided, and against the peace and government of the 
said United States. 

FOURTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one George W. Shettel, Junior, on, to wit, the 
twelfth day of April, 1939, and at the District of Columbia 
aforesaid, feloniously and unlawfully did sell and transfer 
to one Daniel Benoit, a chance, right and interest in the 
drawing and obtaining of a prize to be drawm in a certain 
lottery, commonly known as a policy lottery and numbers 
game; against the form of the statute in such case made 
and provided, and against the peace and government of the 
said United States. 

FIFTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one George W. Shettel, Junior, on, to wit, the four¬ 
teenth day of April, 1939, and at the District of Columbia 
aforesaid, feloniously and unlawfully did sell and transfer 
to one Daniel Benoit, a chance, right and interest in the 
drawing and obtaining of a prize to be drawn in a 
6 certain lottery, commonly known as a policy lottery 
and numbers game; against the form of the statute 
in such case made and provided, and against the peace 
and government of the said United States. 

SIXTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one George W. Shettel, Junior, on, to wit, the four¬ 
teenth day of April, 1939, and at the District of Columbia 
aforesaid, did have in his possession, unlawfully and know¬ 
ingly, certain tickets, certificates, bills, slips, tokens, papers 
and writing, used and to be used, and adapted, devised and 
designed for the purpose of playing, carrying on and con¬ 
ducting a certain lottery, commonly known as and called 
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the numbers game; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

DAVID A. PINE 

Attorney of the United States 
in and for the District of 
Columbia. 

Endorsed: 

. Criminal No. 63861 

United States 

vs. 

George W. Shettel, Junior, 


VIOLATION SECTIONS 863 AND 863-a 
OF D. C. CODE AS AMENDED. 


A True Bill: 

HOWARD R. STEWART 
Foreman. 


7 Memoranda 

May 3 1939 

Arraigned—Plea Not Guilty 


June 21 1939 

Verdict Guilty on Counts one, five and six and Not Guilty 
on Counts two, three and four. 


Motion for New Trial. 

Filed June 24 1939 

• # * 

Now comes the defendant in the above-entitled cause and 
moves this Honorable Court for a new trial for the follow¬ 
ing reasons: 
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1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the 
evidence. 

3. That on the evidence I he verdict should have been for 
the defendant. 

4. That the Court erred in permitting the admission of 
evidence after the close of the prosecution’s case. 

5. That the Court erred in admitting evidence pertaining 
to race horse bets alleged to have been made by the 
defendant. 

(5. That the Court erred in admitting a copy of a memo¬ 
randum made as to the amount of money seized on the 
defendant at the time of his arrest. 

7. That the Court erred in sustaining the validity of the 
warrant of arrest issued by the U. S. Commissioner for 
the District of Columbia. 

8 8. The Court erred in permitting the prosecutor 

to argue to the jury matters pertaining to other 
offenses and crimes not charged in the indictment. 

9. The Court erred in instructing the jury that defendants 
evidence should be considered with great caution in 
view of his interest in the case although not so requested 
to do by the prosecution. 

10. The Court erred in interrogating the witness (defen¬ 
dant) on matters beyond the scope of the indictment, 
the direct and the cross-examination. 

11. The Court erred in excluding all jurors who had played 
numbers within the two years next preceding the trial. 

12. The Court erred in admitting in evidence the undated 
memorandum seized from the defendant at the time of 
his arrest. 

13. The Court erred in instructing the jury beyond the 
scope of the “Allen” case. 

14. For newlv discovered evidence not available at the time 
of the trial, as set forth in affidavits attached hereto and 
made a part hereof. 

15. For other errors apparent on the face of the record. 

WALTER J. CAHILL 

john j. McGinnis 

Attorneys for defendant 
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9 Affidavit of Joseph Carter in Support of 

Motion for a New Trial. 

Filed June 24 1939 
District of Columbia, ss. 

Personally appeared before me, Joseph Carter, who be¬ 
ing first duly sworn on oath deposes and says that he is a 
male adult resident of the District of Columbia, residing at 
premises known as 1450 Rock Creek Ford Road, N. W., 
That I personally know Daniel Benoit, who lives near me in 
premises 1442 Rock Creek Ford Road, N. W., that the said 
Daniel Benoit, has been my barber since I was a small boy, 
that I get my hair cut in his home on to wit June 12, 1939, 
for which I paid him the usual barber charges for a hair 
cut, and while I was in the chair some small boys come in to 
have their hair cut. That from my own personal knowledge 
he has been acting as a barber for a number of years, that 
my present age is twenty three years. 

JOSEPH CARTER 

Subscribed and sworn to before me this 23rd day of June, 
1939. 

ROBERT V. EDWARDS, 
(Notarial Seal) Notary Public, D. C. 


10 Affidavit of Moses Reynolds in Support of 

Motion for a New Trial 

Filed June 24,1939 
District of Columbia, ss. 

Personally appeared before me the undersigned, who 
being first duly sworn on oath deposes and says, that he has 
known Daniel Benoit, of 1442 Rock Creek Ford Road, 
N. W., that he know's that he is engaged in the barber bus¬ 
iness in the rear of his home at the above mentioned prem¬ 
ises, that on to wit about the 1st day of April, 1939, the said 
Daniel Benoit cut my hair for w’hich I paid the usual barber 
charges, I further say that he is the only barber in this 
section where a colored person can obtain barber service, 


I 
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that I have known other people who are regular customers 
of the said Daniel Benoit. 

MOSES REYNOLDS 


Subscribed and sworn to before me this 23rd dav of June, 
1939. 


ROBERT V. EDWARDS, 
(Seal) Notary Public, D. C. 


11 Affidavit of Sophie Denenberg in Support of 

Motion for a New Trial 

Filed June 24 1939 
District of Columbia, s.s. 

Personally appeared before me Sophie Dennenberg, who 
being first duly sworn on oath deposes and says, that she 
owns and operates a store at 5912 Georgia Avenue, N. W., 
in the year of 1937,1 was engaged in the numbers game in 
the capacity of a backer, one of the commission agents in 
my employ was Daniel Benoit, who received twenty-five 
per cent of all money taken in by him as a numbers writer, 
that he left me and went to work for another number lacker, 
who he said could pay him a higher commission than I 
could. I have known the said Daniel Benoit for a number 
of years and know other people who know him in the com¬ 
munity in which he lives and he is known as the taker of 
race horse bets and a number writer and former bootlegger. 
In connection with the numbers game I gave it up after my 
arrest on the 9th day of December 1937, as I was indicted 
for violating section 866 of the D. C. Code, and pleaded 
guilty before Justice Cox, on the 18th day of January, 1938 
and placed on probation for one year February 23, 1938. 

SOPHIE DENENBERG 

Subscribed and sworn to before me this 23rd day of June, 
1939. 

ROBERT V. EDWARDS 

(Seal) Notary Public, D. C. 
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12 Affidavit of C. Salley in Support of Motion for 

New Trial. 


Filed June 28 1939 


District of Columbia, ss: 


I the undersigned being first duly sworn on oath depose 
and say: 

That I am a duly licensed barber, the owner and operator 
of the “New Barber Shop” located at premises No. 22 H 
Street N. E., Washington, D. C. 

That on or about the 8th day of April, 1939, Daniel Benoit 
applied to me for employment as a barber, that he was so 
employed by me for one day, from 12 noon to closing time, 
about 10:30 P. M. 

That during the course of his employment he was actu¬ 
ally engaged as a barber working on customers who patron¬ 
ized my place of business. 

That the said Daniel Benoit left my employment because 
I requested him to work the following Sunday which he re¬ 
fused to do. 

C. SALLEY 


Deponent 

Subscribed and sworn to before me this 24th day of June, 


1939. 

(Seal) 


JOHN T STEWART Jr. 
Notary Public, D. C. 


13 Affidavit of Edward Davis in Support of 

Motion for Neiv Trial 

Filed June 28, 1939 

Personally appeared before me, a notary public in and 
for the District of Columbia, Edward Davis—1327 Fort 
Drive N. W. Wash., D. C. who being first duly sworn, de¬ 
poses and says: 

That he, on or about February 1938 was attended by 
Daniel Benoit at 1442 Rock Creek Ford Road, Nortlrwest, 
with barber services for which I paid the said Benoit the 
usual barber’s fees. 
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Daniel Benoit has rendered me barber services at 1442 
Rock Creek Ford Road, Northwest, for the usual barber’s 
charges for the past One year. 

EDWARD DAVIS 

Subscribed and sworn to before me this 24th day of June, 
1939. 

MARY W. RAMISCH 

(Notarial Seal) 

My Commission expires June 14, 1941 


14 Affidavit of Howard Eugene Grinage in 

Support of Motion for New Trial 

Filed June 28, 1939 

Personally appeared before me, a notary public in and 
for the District of Columbia, Howard Eugene Grinage, 
1500 Fort Drive N. W. who being first duly sworn, deposes 
and says: 

That he, on or about April 15, 1939 was attended by 
Daniel Benoit at 1442 Rock Creek Ford Road, Northwest, 
with barber services for which I paid the said Benoit the 
usual barber’s fees. 

HOWARD E. GRINAGE 

Subscribed and sworn to before me this 24th day of June, 
1939. 

MARY W. RAMISCH 

(Notarial Seal) 

My Commission expires June 14,1941 


15 Affidavit of William Pinkert in Support of 

Motion for New Trial 

Filed June 28, 1939 

Personally appeared before me, a notary public in and 
for the District of Columbia, William Pinkert—514-24th 
St. N. E. who being first duly sworn deposes and says: 

That he, on or about May 1939 was attended by Daniel 
Benoit at 1442 Rock Creek Ford Road, northwest, with 
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barber services for which I paid the said Benoit the usual 
barber’s fees. 

Daniel Benoit has rendered me barber services at 1442 
Rock Creek Ford Road, Northwest, for the usual barber’s 
charges for the past two years. 

WILLIAM PINKERT 

Subscribed and sworn to before me this 24th day of June, 
1939 

MARY W. RAMISCH 

(Notarial Seal) 

My Commission expires June 14,1941 


16 District Court of the United States for the District 
of Columbia Friday, June 30", A. D. 1939 

The court resumes its session pursuant to adjournment: 

Mr. Justice Adkins presiding. 

* # • 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorneys John J. McGinnis, Esquire, and 
Walter J. Cahill, Esquire; and thereupon the defendant’s 
motion for a new trial coming on to be heard after further 
argument by the counsel, is submitted to the Court and is 
by the Court overruled, and thereupon it is demanded of 
the defendant what further he has to say why the sentence 
of the law should not be pronounced against him and he 
says nothing except as he has already said; whereupon it 
is considered by the Court that for his said offense the 
said defendant be taken by the superintendent of the Wash¬ 
ington Asylum and jail to the Washington Asylum and 
jail, and there to be imprisoned for the period of Four (4) 
months to Eight (8) months, whereupon the defendant 
herein by his attorneys John J. McGinnis, Esquire, and 
Walter J. Cahill, Esquire; files a notice of appeal in this 
case, and deposits with the Clerk of this Court the sum of 
Twelve Dollars ($12.00) to cover appellate costs, which 
said sum together with a copy of said notice of appeal and 
a copy of the docket entries are forwarded this day to the 
Clerk of the United States Court of Appeals for the Dis- 
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trict of Columbia, whereupon the Court fixes the amount 
of bond for the appearance at One Thousand Five Hundred 
Dollars ($1,500.00) and thereupon the defendant enters 
into a recognizance in the sum of One Thousand Five Hun¬ 
dred Dollars ($1,500.00) on appeal with William P. Ryan, 
Surety. 


17 Order Extending Time for Filing and Settle¬ 
ment of Bill of Exceptions, &c. 

Filed July 27,1939 

• # • 

Upon consideration of motion by counsel for the de¬ 
fendant, and for good cause shown, it is by the Court, this 
27th day of July, 1939, ordered as follows in the above en¬ 
titled cause: 

1. That the time for filing an assignment of error and 
said bill of exceptions is hereby extended to and including 
the 10th day of October, 1939; 

2. That the Government shall serve its proposed amend¬ 
ments to the bill of exceptions by the 17th day of Octo¬ 
ber, 1939; 

3. That the defendant shall serve his objections to the 
proposed amendments by the 27th day of October, 1939; 

4. That the bill of exceptions shall be brought to the at¬ 
tention of the Court on the 3rd day of November, 1939, for 
the purpose of settling said bill of exceptions; 

5. That the time for settlement and filing of the bill of 
exceptions in the above entitled cause is hereby extended 
to and includng the 10th day of November, 1939. . 

JAS. W. MORRIS 
Justice. 

No objection— 

JOHN W. JACKSON 
Asst. U. S. Attorney. 

July 27, 1939. 
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18 District Court of the United States 

For the District of Columbia 

Friday, November 10", A. D., 1939 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Gordon, Presiding. 

* # # 

Now comes here the defendant by his attorneys, Walter 
J. Cahill, Esquire, John J. McGinnis, Esquire, and F. 
Joseph Donohue, Esquire; and prays the Court to sign, 
and make a part of the record his Bill of Exceptions taken 
during the trial of the case and submitted to the Court on 
the 10th day of November, A. D., 1939, which is accord¬ 
ingly done, and thereupon the Bill of Exceptions is filed. 

ADKINS, J. 


19 Assignment of Errors 

Filed November 13 1939 

♦ * ♦ 

Comes now the defendant, by his attorneys, and assigns 
as errors committed by the Court during the trial of this 
case, the following: 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the evi¬ 
dence. 

3. That on the evidence the verdict should have been for 
the defendant. 

4. That the Court erred in permitting the admission of 
evidence after the close of the prosecution’s case. 

5. That the Court erred in admitting evidence pertaining 
to race horse bets alleged to have been made by the defen¬ 
dant. 

6. That the Court erred in admitting a copy of a memo¬ 
randum made as to the amount of money seized on the de¬ 
fendant at the time of his arrest. 

7. That the Court erred in sustaining the validity of the 
warrant of arrest issued by the U. S. Commissioner for the 
District of Columbia. 

8. The Court erred in permitting the prosecutor to argue 
to the jury matters pertaining to other offenses and crimes 
not charged in the indictment. 
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9. The Court erred in instructing the jury that defen¬ 
dants evidence should be considered with great caution in 
view of his interest in the case although not so requested 
to do by the prosecution. 

20 10. The Court erred in interrogating the witness 

(defendant) on matters beyond the scope of the in¬ 
dictment, the direct and the cross-examination. 

11. The Court erred in excluding all jurors who had 
played numbers within the two years next preceding the 
trial. 

12. The Court erred in admitting in evidence the undated 
memorandum seized from defendant at the time of his ar¬ 
rest. 

13. For newly discovered evidence not available at the 
time of the trial, as set forth in affidavits attached hereto, 
and made a part hereof. 

14. For other errors apparent on the face of the record. 

WALTER J CAHILL 
john j McGinnis 

F. JOSEPH DONOHUE 
Attorneys for Defendant 


21 Designation of Record 

Filed November 13 1939 

* * * 

Comes now the defendant, by his attorneys, and desig¬ 
nates as the necessary record on appeal the following pa¬ 
pers : 

1. The Warrant for Arrest 

2. The Indictment 

3. Memorandum—Plea of Not Guilty 

4. Bill of Exceptions 

5. Assignment of Errors 

6. Memorandum—Verdict of the Jury 

7. Motion for a New Trial 

8. Affidavits in Support of Motion for a New Trial 

9. Memorandum—Order of the Court Overruling Motion 
for a New Trial 

10. The Judgment of the Court 
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11. The Order Fixing Time for Filing of a Bill of Excep¬ 
tions 

12. This Designation 

WALTER J CAHILL 

john j McGinnis 

F. JOSEPH DONOHUE 
Attorneys for Defendant 

Service of copy of the above Designation of Record ac¬ 
knowledged this 13th day of November, 1939. 

JOHN W. JACKSON 
Asst. United States Attorney 

The above Designation of Record approved by the Court 
this 13th day of November, 1939, as of November 10, 1939. 

By the Court: 

JESSE C ADKINS 
Justice 

22 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 18, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause entitled United States vs. 
George W. Shettel, Junior, Criminal No. 63861, as the same 
remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 15th day of November, 1939. 

C. E. STEWART, 

(Seal) Clerk. 
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23 Endorsed: Filed Nov 10 1939 

Endorsed: United States Court of Appeals for 
the District of Columbia Filed Dec 18 1939 Joseph W. 
Stewart, Clerk. 

In the District Court of the United States for the District 

of Columbia 

Holding a Criminal Term. 

Criminal No. 63,861. 

United States, Plaintiff, 
vs. 

George W. Shettel, Jr., Defendant. 

Bill of Exceptions 

Be It Remembered, that this cause came on for trial on 
June 20 and 21,1939, before Mr. Justice Adkins in Criminal 
Court Number 2. 

The United States of America was represented by John 
W. Jackson, Esq., and the defendant, George W. Shettel, 
Jr., was represented by Walter J. Cahill and John J. Mc¬ 
Ginnis, Esqs. 

Thereupon various prospective jurors, to the number of 
approximately sixty, were examined upon their voir dire, \ 
and the Court, upon the motion of the prosecution, excused 
all who “had played the numbers game” within the two 
years next preceding, disqualifying a substantial number of 
the jurors called. The defendant objected, was overruled 
and duly excepted. 

Whereupon the jury was duly sworn to try said cause. I 
Thereupon the defendant moved to quash the warrant and J 
suppress the evidence seized from the defendant. The Court j 
declined to hear the motion at this time but ruled it would) 
hear same at the close of the prosecution’s case. 

Thereupon the defendant moved for production of the 
arrest warrant, which said warrant was not produced at 
this time, but was produced before the trial was concluded 
and before the said motion was heard. Defendant objected 
to proceeding with the cause, was overruled and duly ex¬ 
cepted. 
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Whereupon an opening statement was made on behalf 
of the Government and reserved on behalf of the defendant. 

To maintain the issues, upon its part joined, the 
24 Government produced the following evidence and the 
following proceedings were had:— 

Benjamin F. Bean, Metropolitan Police, Washington, 
D. C., was called as a witness on behalf of the United States 
and having been duly sworn, was examined and testified in 
substance as follows: 

He has been on the Police force about nine years. He 
identified defendant. He observed a transaction between 
defendant and witness Benoit at about 2:20 P. M. on April 
10th, 1939. He was too far away to observe the details of 
the transaction but saw the witness Benoit hand something 
to the defendant. He also observed a transaction between 
the defendant and witness Daniel Benoit about 2:30 P. M., 
April 14,1939, the transaction occurring near the corner of 
14th and Eye Sts., N. W. He saw witness Benoit hand the 
defendant something. Witness was not near enough to see 
the details of the transaction. Defendant put whatever 
Benoit handed him in his pocket. On said afternoon wit¬ 
ness accompanied by U. S. Deputy Marshal Thomas East 
was standing on the southeast corner of said intersection 
when the aforesaid transaction was had near the southwest 
corner of said intersection. Witness and the deputy mar¬ 
shal then crossed 14th St. and followed defendant who, 
after walking about 100 feet west on Eye St., stopped and 
wrote something in a note book, placing same on his knee, 
then returned note book to his inside coat pocket. Defen¬ 
dant was then approximately in front of Maynard’s res¬ 
taurant, 1410 Eve St, N. W., which he then entered. Wit¬ 
ness and deputy marshal, followed by Officer Richard M. 
Godsev, overtook defendant in said restaurant and the dep¬ 
uty marshal thereupon made the arrest, upon a United 
States Commissioner’s arrest warrant. Defendant was 
searched immediately, but upon objection by the proprietor 
was removed to a room above the restaurant. There was 
found upon his person a sum of money and a small black 
note book. In the money taken was found one marked 25^ 
piece, identified by witness as the coin which he had given 
to witness Benoit just before the said transaction between 
Benoit and defendant, and one marked piece identified 
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by witness as one of three marked 5^ pieces he had given to 
witness Benoit about 11:30 A. M., April 14,1939. The 

25 said notebook contained a page, now marked Govern¬ 
ment #1, which was received in evidence over defen- j 

dant’s objection, defendant duly excepting, and is repro- 
duced below on Page-of this Bill of Exceptions. 

Witness testified he knew from his years of experience 
investigating violations of the so-called numbers law how 
the numbers game was played, explained the method used 
in arriving at each day’s winning number based on the total 
of the winnings of the first three horses in the first three 
races at a given track, and how bets or plays were made 
and placed with a numbers writer. 

Witness further testified the defendant asked to see the 
warrant on the way to the station, and that he instructed 
the police agent to make a play at about 2:30 P. M. on April 
14. Defendant objected to testimony concerning witness’s 
instruction to informer, was overruled and exception duly 
noted. Witness testified a “single” number was the first 
number of a three way number the third number of which 
was playable any time up to the third race. 

On Cross Examination witness testified in substance this 
was the first time he had obtained an arrest warrant from 
the U. S. Commissioner in a numbers case; that the in¬ 
former had made no affidavit upon which the warrant was 
predicated; that he saw Benoit pass something to the de¬ 
fendant on the aforesaid occasion, but did not know what it 
was; he had never heard of the name of a race track being 
written on a numbers slip, and concerning the inscription on 
Government #1, “I would take it to mean 3rd at Bowie 
and #7 and 25^”; that when he instructed Benoit to make 
a play with defendant he had given Benoit the number he 
was to play written on a piece of paper torn from the corner 
of a newspaper and that this piece of paper was not recov¬ 
ered ; that he had not heard anything said between the de¬ 
fendant and the informer. 

Daniel Benoit was called as a witness on behalf of the 
United States and having been duly sworn, was examined 
and testified in substance as follows: 

On Monday, April 10, 1939, about 2:20 P. M., he 

26 first saw defendant, whom he identified, at 14th and 
Eye Sts., N. W. Witness was with another man. 
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Defendant didn’t say anything to him but witness gave de¬ 
fendant 3^ to bet on number 307 and 25^ on number 6 for 
the second number. Witness saw defendant on April 11, 
1939, at about 2:20 P. M., at the same place and played 3^ 
each on 307 and 415 and 25^ on the “second number” which 
witness did not remember but thought it was 6; saw defen¬ 
dant on April 12, 1939 at about the same time and played 
25^ on 6 for the “second number”. 

At 11:30 o’clock on April 14, 1939, he placed a numbers 
bet with the defendant on number 473 for 15^, using three 
marked nickels which had been given to witness by Officer 
Bean. At 2:20 P. M. on April 14, 1939, he met Officer Ben¬ 
jamin F. Bean, and Officer Richard M. Godsey, of the Met¬ 
ropolitan Police, and U. S. Deputy Marshal Thomas East, 
at Fifteenth and I Streets, Northwest, Washington, D. C. 
A few minutes later witness, about 2:30, using a marked 
twenty-five cent piece given to him by Officer Bean, placed 
a numbers bet or play for twenty-five cents on number 7 for 
the third number with the defendant, then in the vicinity of 
Fourteenth and I Streets, Northwest, Washington, D. C- 
When this last play was made witness was “covered” by 
Officers Bean and Godsey and United States Deputy Mar¬ 
shal Thomas East. 

On each occasion, when witness “played the numbers” 
with defendant, witness handed him the money in the sum 
of each play or bet as referred to above. 

Witness identified the marked 25^ piece referred to above 
and also identified one of the three marked nickels referred 
to above. 

On Cross Examination, witness testified in substance as 
follows: 

27 He lived at 1442 Rock Creed Ford Road, N. W., 
and first met defendant April 10,1939; he played the 
numbers game but had never taken any bets or plays; de¬ 
fendant had never given him any numbers slip or receipt; 
his regular occupation was as a barber but he had not been 
so employed for about 2 years; he had been working for the 
police since March 1939; he had Worked as a barber until 
last August and then quit; when asked if he had signed an 
affidavit he testified he had signed a statement in the Court 
House (District) but did not just remember for whom or 
where; he had not read the statement and did not know 
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what was in it as he didn’t read so well,—but read some of 
it, Shettel ’s name—. He knew a woman named Sophie and 
was interested in what defendant was charged with as he 
(witness) had worked on the case; he was never covered 
after making his plays and went around the corner and left 
the scene; Officer Bean was about 2 feet from him at the 
time he made the last play with defendant; he worked only 
on numbers cases and had worked on four to date. This 
was the first one to be tried. 

George M. Timko was called as a witness on, behalf of the 
United States and having been first duly sworn, testified in 
substance as follows: 

He is a member of the Metropolitan Police, Washing¬ 
ton, D. C. 

On April 11, 1939, at approximately 2:20 P. M., saw Be¬ 
noit talking to a colored fellow on the southwest corner of 
14th and Eye Sts., N. W.; stood near witness Benoit. He 
then saw the defendant come out of a store, approach the 
witness Benoit and the other man. He then saw Benoit 
hand something to the defendant but was not near enough 
to see what it was and he did not see defendant hand any¬ 
thing to Benoit. 

On Cross Examination, witness testified he only knew 
what witness Benoit had been instructed; did not know what 
happened between them or hear anything either said; he 
was about 10 or 15 feet from them and they were near door 
of liquor store. 

Richard M. Godsey was called as a witness on behalf of 
the United States and having first been duly sworn, 
28 testified in substance as follows: 

He is a member of the Metropolitan Police at¬ 
tached to Number One Precinct. On April 14, 1939, at 
about 2:20 or 2:30 P. M., he saw witness Benoit at 15th and 
K Streets, N. W., when Benoit was given a marked 25^ 
piece. Shortly thereafter he saw Benoit approach the de¬ 
fendant on the southwest corner of 14th and Eye Sts., as 
the defendant came around the corner from 14th St., and 
hand something to the defendant; he did not see defendant 
hand anything to Benoit. Immediately thereafter, the de¬ 
fendant walked up in front of 1410 Eye St. (Maynard’s Res¬ 
taurant), where he stopped, wrote something on something 
resting on his knee, then entered the restaurant. Defen- 


I 
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dant was followed by witness, Officer Benjamin F. Bean, 
and U. S. Deputy Marsha! Thomas East. Defendant was 
arrested in the restaurant by U. S. Deputy Marshal East 
and was searched, at which time said marked quarter was 
found upon his person. The search started immediately 
after his arrest, but upon objection by the proprietor the 
defendant vras taken to a room above the restaurant. 

On Cross Examination witness testified Benoit was on 
the southwest corner of the said intersection and witness 
was standing on the northwest corner of said intersection; 
first saw defendant when he was talking to Benoit; did not 
know what transpired between them; did not see any money 
on table in the restaurant at the time of the arrest but de¬ 
fendant had $1.50 in his hand; found a total of something 
more than twenty-seven dollars on defendant. With refer¬ 
ence to Government #1 witness testified, “I can’t read his 
(defendant’s) writing but this means 3rd at Bowie #7 for 
25^”; also testified it could mean “3 boxes of 725 cigars”; 
also that of his own knowledge he knew nothing of what 
transpired between the defendant and the informer Benoit. 

Thomas R. East was called as a witness on behalf of the 
United States and having been first duly sworn, testified in 
substance as follows: 

He is a United States Deputy Marshal and on April 14, 
1939, he held an arrest warrant for the arrest of 
29 George W. Shettel, Jr. At approximately 2:20 P. M., 
in an automobile parked on 15th Street, N. W., be¬ 
tween I and K Streets, he saw a marked quarter given to 
Daniel Benoit by Officer Benjamin F. Bean. He and wit¬ 
ness Bean then went to the southeast corner of 14th and 
Eye Sts., Northwest and saw Benoit approach defendant on 
the Southwest corner of 14th and I Streets, N. W. and 
hand him something; the defendant did not hand Benoit 
anything. Benoit and defendant talked for a few seconds 
and defendant walked away—west on Eye St.; saw bim 
write in a book, put it in his pocket, and then enter May¬ 
nard’s Restaurant. Followed him with Officer Bean and 
Officer Richard M. Godsey, arrested him and searched him. 
Found a sum of money and a note book on defendant and 
the marked quarter which Bean had handed to Benoit. 

Thereupon the Government rested and the trial was ad¬ 
journed to 10:00 A. M. the following day, June 21, 1939. 
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At the appointed time the trial was resumed. The defen¬ 
dant inquired of the Court if the Government had closed its 
case and was informed it had. 

Defendant then moved for a directed verdict upon the 
ground there was no evidence before the Court, the marked 
25^ piece and 5^ piece and Government #1 having been 
identified but not introduced in evidence. The Court over¬ 
ruled the motion and permitted the Government to introduce 
these exhibits at this time. They were received in evidence 
and the defendant excepted. 

Thereupon, the arrest warrant having been produced, the 
defendant argued the motion to quash the warrant and sup¬ 
press the evidence; the motion in substance was as fol¬ 
lows: 

The warrant is defective and should be quashed for the 
following reasons: 

It is issued on the deposition of the officer predicated 
wholly upon belief and without supporting affidavit of the 
informer. 

It alleges only conclusions of law and fact and sets forth 
no facts upon which to base those conclusions. 

30 It does not identify the informer. 

The language of the deposition is not such as 
would make the deponent liable to the defendant if it should 
prove to be false. 

The motion was overruled and exception duly noted. 

The defendant, George W. Shettel, Jr., was then called in 
his own behalf and having been first duly sworn, was ex¬ 
amined and testified in substance as follows: 

He had known the witness Benoit for several years. He 
had not taken any numbers bets from Benoit but, on the 
contrary, Benoit had taken numbers bets from him upon 
the occasions referred to in the indictment and testified to 
by witness Benoit, also upon previous occasions near Geor¬ 
gia Ave. and Concord Avenue Northwest, near the liquor 
store located there. He had played 25c on each of two num¬ 
bers with Benoit on April 14; gave Benoit a $2.00 bill and 
received $1.00 and 50c in change from Benoit; he was ar¬ 
rested in Mavnard’s Restaurant about 2:35 P. M., April 
14,1939. 

Upon further direct examination, he testified that the 
entry, “3 Bon (?) 7-25”, on the page from his notebook 
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testified to by Officer Bean and marked “Government’s 
Exhibit No. 1” (reproduced below) was a memorandum of 
a horse race bet which defendant was making for himself 
and meant that defendant was betting 25c on the 7th horse 
in the 3rd race at Bowie. He was accustomed to making 
horse race bets and did not take numbers bets. The first 
entry at the top of Government Exhibit No. 1 was a memo¬ 
randum of a horse race bet which Benoit had asked defen¬ 
dant to place for him. 

Upon recall by the Government for further cross exam¬ 
ination, defendant stated that the letters under the entry 
referred to on “Government #1”, beginning with “B” 
were an abbreviation for “Brown”, the name of the man 
he telephoned the horse race bets to. The letter following 
the “B” was an “r”. Defendant identified two other pages 
from the same notebook referred to, stating that the 
31 notations thereon were in his handwriting and they 
were marked “Government #2” and “Government 
#3” and received in evidence and together with “Govern¬ 
ment #1” are reproduced below: 





k». 

A 
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On Cross Examination, witness testified he had played 
numbers 412 and 501 for 25c each with Benoit and that he 
attempted to play these two numbers each day. Witness 
was asked if the money found on him was money he had 
saved from before the preceding February, to which ques¬ 
tion objection was made, overruled and exception noted. 
He answered it was his own money or money taken from a 
change saver used by his wife and himself and that he had 
not worked since Februarv 1939. Witness was asked if he 
could have had as much as $14.00 in change when arrested, 
to which question objection was made, overruled and ex¬ 
ception noted. He answered he did not know the exact 
amount of change seized from him. 

32 Defendant was then questioned by the Court about 
horse race betting; as to whether he made a hand 

book ; as to whom he telephoned his bets, and to this ques¬ 
tion he answered a man named Brown; as to whom Brown 
was; as to several notations in his note book; to wit, the 
sheets which subsequently were admitted as Government 
Nos. 2 and 3 and other memoranda dealing with race horse 
bets, which notations were not in evidence and not inquired 
about on direct or cross-examination. 

33 Upon further cross examination, he testified that 
the said entry on Government #1 was in his hand¬ 
writing. The notations on Government #3 were a list of 
entries relating to horse races which were his memoranda 
of bets on horse races to be placed by him and meant, for 
example, as to the first entry on Government #3, that he 
had bet $4.00 on War Grand to win. The next entry meant 
that he had made a bet of $4.00 on Red Jack to win. The 
next to last entry meant that he had bet $2.00 on Brave 
Danger to come in second. He always made his note or 
memorandum of horse race bets made by him in the same 
manner as they appeared on Government #3. 

To all this the defendant objected, was overruled and 
noted an exception on the grounds such questions tended 
to prejudice the defendant before the jury. Defendant also 
stated that the money found in his possession at the time 
of his arrest was his own money given to him either by his 
wife or taken from their savings; that it was not unusual 
for him to have this much money on his person; that he did 
not recall the total amounts of this sum accounted for by 
the various denominations of bills or change. 
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Aretta Kennedy was called as a witness on behalf of the 
defendant, was duly sworn and testified in substance as 
follows: 

She was employed as a waitress in Maynard’s Restau¬ 
rant; was eating her lunch in the restaurant when the de¬ 
fendant W’as arrested there sometime after 2:30 P. M. April 
14, 1939. That the officers took $2.00 of her money which 
was lying on the table; that the money was her tip money. 

Richard Moore was called as a witness for the defendant, 
was duly sworn and testified in substance as follows: 

He was employed as a bartender in Maynard’s Restau¬ 
rant ; he was seated at the table with witness Kennedy eat¬ 
ing his lunch sometime after 2:30 P. M. April 14,1939, when 
the defendant was arrested there; that one of the officers 
took two dollars from the table, which was witness Ken¬ 
nedy’s money. 

34 Thereupon the defense rested. 

Witness Benjamin F. Bean was recalled on behalf 
of the United States and testified in substance as follows: 

After the marked quarter had been given to witness, 
Benoit, on April 14, 1939, witness Benoit was seen by him 
to have a transaction with defendant and hand defendant 
something; that defendant at no time handed Benoit any¬ 
thing. 

Witness was present when the money seized from defen¬ 
dant at the time of his arrest was counted and listed by 
denominations and amounts by United States Deputy Mar¬ 
shal East. Witness verified the correctness of the said 
listing at that time. The money so seized had been returned 
to the United States Treasury and was not available in its 
original form. Witness identified a paper signed by Dep¬ 
uty Marshal East listing said money and stated that he 
knew from his personal knowledge that it was a correct 
list. Said list was received in evidence over the objection 
of the defendant, to which exception was duly noted and 
appears as follows: 

“Commissioner No. 2907 

Money seized from George William Shcttel, 1410 Eye 
St., N. W. on April 14,' 1939: 
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19 

$1.00 Bills 

$19.00 

3 

.50 Pieces 

1.50 

30 

.25 

u 

7.50 

17 

.10 

it 

1.70 

29 

.05 

a 

1.45 

12 

.01 

a 

.12 


Total 

$31.27 


T. R. EAST 

Deputy JJ . S. Marshal” 

Daniel Benoit was recalled in rebuttal as a witness on 
behalf of the United States and testified in substance as fol¬ 
lows: 

He had never received or taken numbers bets or plays 
from anyone and had not received or taken numbers bets 
or plays from the defendant upon any of the occasions re¬ 
ferred to. On the contrary he had placed or played num¬ 
bers bets with the defendant on each of the occasions pre¬ 
viously testified to. 

On Cross Examination, lie testified that he knew a woman 
named Sophie but had never written numbers bets for her 
nor turned them in to her; that he had not been doing bar- 
bering in his home as late as June 12,1939; that he did not 
have a barber’s license; he had bet on numbers and 
35 horse races right along and had gotten the money to 
bet by doing odd jobs,—cutting grass and selling 
snow balls. 

Whereupon the prosecution rested. 

Thereupon a motion for a directed verdict on behalf of 
the defendant was made, overruled and exception noted. 

Whereupon the closing address was made to the jury by 
the Government. In the course of his address to the jury 
the Government counsel showed to the jury and argued the 
point that Government # 3, according to defendant, was a 
series of notations of horse race bets and that defendant 
testified that he always wrote his horse bets in the manner in 
which the notations appeared in Government #3; that 
therefore the defendant was not to be believed when he said 
that the entry “3 Bon( ?) 7-25”, appearing on Government 
#1, was a horse race bet memo. On the contrary it was 
reasonable to believe that it was a notation of a number 
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bet reflecting the play made by Benoit of 25c on number 7 
for the third number on April 14, 1939. To this argument 
defendant objected on the ground that it was based on tes¬ 
timony improperly admitted over objection and that refer¬ 
ence to betting on horse races was evidence of another 
offense for which he was not on trial, was overruled and 
noted an exception. 

Thereupon the defendant prayed the court to instruct the 
jury as follows— 

The jury is instructed that if it find from the evidence 
that the witnesses are professional detectives, and in that 
capacity were employed to do the work respecting which 
they have testified, the jury should receive the testimony of 
said witnesses with a large degree of caution. 

The court declined to give this instruction and to such re¬ 
fusal the defendant duly noted an exception. 

In the course of the charge the court stated that the jury, 
in weighing the credibility of the witnesses, should consider 
the interest which the respective witnesses have in the re¬ 
sult of the case; that where a witness had a direct personal 
interest in the result of the case the temptation is 
36 strong to color, pervert or withhold the facts; that 
this rule applied to the defendant who does have a 
deep personal interest in the result of the case. 

This rule also applies to all other witnesses who testified 
in this case whom you may think the evidence shows have 
an interest in the outcome of the case. 

After the verdict the defendant moved for a new trial. In 
support of the aforesaid motion, the defendant filed a num¬ 
ber of affidavits, and at the order of the Court defendant 
produced, as a witness, Sophie Dennenberg one of the affi¬ 
ants, who being first duly sworn, was examined and testi¬ 
fied in substance as follows: 

She was the owner of a store at 5912 Georgia Avenue 
Northwest and in 1937 had been arrested for violation of 
the D. C. Numbers Law. She was indicted, pleaded guilty 
on January IS, 193S and was placed upon probation for one 
year on February 23, 1938. That Daniel Benoit, whom she 
identified, had been a numbers writer for her and that he 
had taken care of the bets of the colored residents of “Vine¬ 
gar Hill”, a colored settlement between Georgia Avenue 
and 16th Street in which settlement the witness Benoit re- 
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sided. Upon questioning: by the Court witness stated she 
had not been a numbers “backer” as stated in her affidavit 
but only that she had taken the play and turned it over to 
collectors who came to her store. These collectors were dif¬ 
ferent people on different days and she was not acquainted 
with them. On cross-examination she stated that Benoit 
had taken numbers bets from people all over the hill. When 
asked to name some of these persons she was unable to do 
so. Daniel Benoit was recalled in rebuttal and testified in 
substance as follows: 

He knew witness Dennenberg; she had a store on Georgia 
Avenue; he knew she was a numbers writer and he had not 
written numbers for her nor turned in numbers play to her. 

The motion for a new trial was overruled and exception 
noted. 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of the 
defendant. 

37 Thereupon, as all said exceptions were duly en¬ 
tered upon the minutes of the Court, before the jury 
retired to consider its minutes, and because the matters and 
things herein recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the defendant may have his case reviewed 
on appeal, the defendant, by his attorney, moves the Court 
to sign and seal this, his Bill of Exception, to have the 
same force and effect as if each and every one of said ex¬ 
ceptions had been separately signed and sealed, which mo¬ 
tion is granted by the Court; and thereupon the defendant 
tenders this, his Bill of Exceptions, and requests the Court 
to sign and seal the same, which is accordingly done, nunc 
pro tunc, this 10th day of November, 1939. 

JESSE C ADKINS 
Justice. 
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Settlement by the Court of the foregoing Bill of Excep¬ 
tions is hereby consented to. 

DAVID A. PINE, 

United States Attorney. 

JOHN W. JACKSON, 

Assistant United States At¬ 
torney. 

WALTER J CAHILL 
john j McGinnis 
F. JOSEPH DONOHUE 
Attorneys for Defendant. 

Endorsed on Cover: No. 7456 George W. Shettel, Jr., 
Appellant, vs. United States of America. United States 
Court of Appeals for the District of Columbia Filed Jun 
30 1939 Joseph W. Stewart, Clerk. 
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FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939. 


No. 7456 


Special Calendar. 


George W. Shettel, Jr., Appellant , 

v. 

United States of America, Appellee. 


BRIEF OF APPELLANT. 

The appellant was arrested April 14, 1939, by a 
U. S. Deputy Marshal under authority of a U. S. Com¬ 
missioner’s warrant, sworn to, on information and be¬ 
lief, not by the informer but by Benjamin F. Bean, 
Metropolitan Police, at the relation of the informer, 
one Daniel Benoit, charging violation of Sections 863 
and 863-a of the District of Columbia Code. 

The Court at the request of the Government, over 
defendant’s objection, excused all members of the 
jury panel who had played the numbers game within 
the past two years. (R. 17.) The Jury was impan¬ 
elled and sworn whereupon the defendant moved to 


o 


quash the warrant and suppress the evidence. (R. 17.) 
The Court ruled the motion would be heard at the 
close of the prosecution’s case. (R. 17.) 

The Government offered in support of the indict¬ 
ment five witnesses the substance of whose testimony 
is contained in the Record, page 17 et seq., and is in 
effect that informer Benoit upon four different days 
made verbal “numbers plays” with the defendant, 
that he was never given any evidence of his bet nor 
did the defendant to Benoit’s knowledge make any 
record of it. The Government alleged a certain un¬ 
dated personal memorandum seized from the person 
of the defendant, admitted in evidence over defen¬ 
dant’s objection (R. 19), as Government No. 1, was 
a numbers slip or certificate, and in support of this 
contention Officer Bean, a Government witness, said 
he “would take it to mean 3rd at Bowie and No. 7 
and 25c” and further that lie “had never heard of the 
name of a race track being written on a numbers slip.” 
(R. 19.) Officer Godsey testified he “could not read 
his (defendant’s) writing but this (Government No. 1) 
means 3rd at Bowie No. 7 for 25c” and also that it 
could mean “3 boxes of 725 cigars.” (R. 22.) Both 
witnesses further testified they had no personal knowl¬ 
edge of what transpired between the defendant and 
the informer Benoit. (R. 20, 22.) Officer Bean fur¬ 
ther testified he had given the informer three marked 
nickels on the morning of April 14, and a marked quar¬ 
ter and a slip torn from a newspaper on which was 
written the number to be played by the informer on 
the afternoon of April 14. He testified one marked 
nickel and the marked quarter were recovered from the 
defendant but the piece of paper, with the number 
allegedly to be played was not recovered (R. 19), al- 
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though the informer was kept in sight of an officer 
from the time of receipt of the money and slip until 
the alleged play was made. (R. 20.) The informer 
was not covered after making plays. (R. 21.) 

Defendant denied taking any numbers bets from the 
informer, but on the contrary placed numbers bets 
with the informer on the occasions related in the in¬ 
dictment and upon previous occasions, and that the 
allegedly marked monev came to him when the in- 
former gave him $1.50 change after he had made two 
bets of 25c each on numbers with the informer and had 
given the latter a $2.00 bill. 

The defendant moved for a directed verdict, after 
the prosecution announced it had rested, on the ground 
the Government had produced no evidence, the Ex¬ 
hibits being identified but not introduced. The Court 
overruled this motion and permitted the Government 
to then introduce the evidence. Defendant excepted. 
(R. 23.) The motion to quash the warrant was then 
argued, overruled and exception noted. (R. 23.) 

Defendant moved for a directed verdict at the close 
of the case was overruled and excepted. (R. 29.) 
During the course of his summation Government coun¬ 
sel argued to the jury concerning horse race bets and 
horse race bet memoranda,—Government No. 3—, all 
of which were admitted over defendant’s objection. 
(R. 23.) Defendant objected to this argument of evi¬ 
dence of offenses not charged in the indictment, was 
overruled and excepted. (R. 29, 30.) 

Defendant prayed for a specific instruction, based 
upon the testimony of detectives hired to obtain evi¬ 
dence of the particular crime, which was denied and 
exception noted. (R. 30.) The Court thereupon in¬ 
structed the jury on the question of weighing the 
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credibility of the witnesses. Defendant objected to 
this instruction. 

Thereafter the defendant moved for a new trial, 
was overruled and noted his appeal. 

Of the errors assigned the appellant, while aban¬ 
doning none, will argue only a part of said assign¬ 
ment and endeavor to group them in discussion un¬ 
der the warrant of arrest, admission of evidence, ex¬ 
clusion of jurors and instructions to jury. 

The warrant was issued in this case upon the de¬ 
position of Officer Bean, upon information obtained 
from the informer Benoit, and of which deponent had 
no personal knowledge. (R. 18, 19.) The informer 
made no affidavit. (R. 19-20.) The deponent stated 
no facts in his deposition, while such allegations as he 
made were entirely upon information and belief and 
derived from an unidentified source. We believe a war¬ 
rant, to be valid, must state the facts known to the 
deponent which will support the conclusion that an 
offense has been committed and that the mere state¬ 
ment of conclusions as set forth in the deposition of 
Officer Bean were wholly insufficient, and the motion 
to quash the warrant should have been sustained. 

In Schenks v. U . S., 55 App. D. C. 84,^ this Court 
said: 


“If the peace officer has reason to believe and 
does believe that a search or seizure ought to be 
made, he should state in his affidavit the facts 
tvhich led him, to that conclusion and tvhich were 
known to him of his own knowledge . If he has no 
first hand information as to the material facts, but 
has been informed by another as to facts or condi¬ 
tions which would justify the issuance of process 
for search or seizure * * * the officer should secure 
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the informant’s affidavit positively alleging the lat¬ 
ter’s own knowledge of the existence of such facts. 
P. 85. (Italics ours.) 

“We must hold therefore that affidavits or dep¬ 
ositions which simply state that the affiant or de¬ 
ponent has reason to believe or does believe that 
a crime has been committed, or which go no far¬ 
ther than to allege conclusions of law or of fact, 
* * * are insufficient to support a search warrant 
and any search warrant issued on such affidavits or 
depositions is invalid.” P. 86. 

Group two of the discussion of the errors assigned 
deals with the admission of improper evidence. The 
Court permitted introduction of several pages re¬ 
moved from a memorandum book, seized from the per¬ 
son of the appellant, which are marked Government 
Exhibits 1, 2, and 3. These memoranda the Govern¬ 
ment contended were respectively a numbers slip and 
records of horse race bets. 

As to the alleged numbers slip it will be seen from 
the only testimony of Government witnesses upon this 
point; first, Officer Bean, the expert in numbers mat¬ 
ters, that he had never heard of a race track name be¬ 
ing written on a numbers slip (R. 19), and that he 
was in no degree certain of the exact meaning of the 
inscription; (R. 19) second, the testimony of Officer 
Godsey that he could not read defendant’s writing 
and therefore could not have any knowledge of what 
the alleged numbers slip purported to be. He further 
testified he had no personal knowledge of what tran¬ 
spired between the informer and the appellant. (R. 22.) 

In view of the testimony of the Government wit¬ 
nesses, it seems clear that the testimony of the defen¬ 
dant explanatory of this memoranda, that it is a nota¬ 
tion of a bet he was making on a horse for himself 
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(R. 24), is uncontradicted and must be believed and 
that the admission of this memorandum was improper 
and erroneous. 

The further fact that it does not evidence what 
alleged lottery it was an interest in, upon what date 
the alleged drawing had been or would be held, who 
the holder of the alleged interest was or upon what 
date the interest arose or was to be effective renders 
it inadmissible as a numbers slip. 

“We are not disposed to hold that a dead or ex¬ 
pired lottery ticket would satisfy the statute. ” 
Smith v. U. S., D. C. Ct. App. 7305. 

And the further fact that admittedly the first memo¬ 
randum on the page was of a horse race bet and all 
of Government No. 3 was memoranda of horse race 
bets made each of the exhibits inadmissible, as at best 
from the Government’s standpoint they would have 
tended to establish that the defendant was guilty of 
committing another and wholly unrelated offense to 
those charged in the indictment and it is the well es¬ 
tablished rule here that evidence is inadmissible which 
tends to prove that the accused committed a crime 
other than the one charged in the indictment. 

Burge v. U. S., 26 App. D. C. 524. . 

Laughlin v. U. S ., 67 App. D. C. 355, fiJ 

And we feel the part of the argument above relating 
to the Government evidence and the defendant’s testi¬ 
mony fully sustain assignments 1, 2, and 3 of the As¬ 
signment of Errors. 

Group three of the discussion of the errors assigned 
deals with the exclusion of jurors and the matter of an 
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instruction to the jury prayed and refused and as 
well an instruction given. 

The Court upon motion of the Government, ex¬ 
cused all members of the panel who had played num¬ 
bers within two years next preceding the trial. 

“In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury * * V’ 

Sixth Amendment to the Constitution. 

The Act of August 22, 1935 (c. 605, 49 Stat. 682), 
amending D. C. Code 1929, Title 18, Sec. 360, provides 
for the eligibility of jurors. If any were summoned 
who failed to meet the provisions of the Code they 
could claim their exemption or would be dismissed for 
cause. 

The purpose of the constitutional provision is to 
assure to the accused an impartial jury, one free from 
bias and prejudice, actual or implied. Since it is not 
always a simple matter to determine whether a pro¬ 
spective juror is biased or not, it follows that it is 
not a simple matter to determine whether a whole class 
is biased. 

As it was said by the Supreme Court in TJ. S. v. 
Wood, 299 U. S. 123, at 150, 

“While bias, as has been said, is ‘an elusive 
condition of the mind,’ that consideration affords 
no ground for extreme or fanciful tests. To im¬ 
pute bias as matter of law to the jurors in question 
here (Government employees) would be no more 
sensible than to impute bias to all storeowners or 
householders in cases of larceny or burglary.” 




s 


We are persuaded that the test proposed by the 
prosecution, and applied by the Court in the instant 
case certainly falls within the prohibition set forth 
in the decision above cited; it is assuredly an extreme 
if not fanciful test. 

Under Title 18, Sec. 360, as amended, all prospec¬ 
tive jurors are subject to examination and rejection 
for actual bias. The Government could have been as¬ 
sured that each prospective juror who was actually 
biased in favor of the defendant, because such prospec¬ 
tive juror had played “the numbers** within two 
years, would have been excused for cause, and without 
exhausting any of its peremptory challenges. But to 
exclude a large class of talesmen, upon the theory of 
bias as a matter of law, for having, however infre¬ 
quently, engaged in an act, neither prohibited nor 
malum in se, certainly does not tend to the impanelling 
of the impartial jury conceived in the common law and 
l>erpetuated in the Sixth Amendment. The fact pro¬ 
spective jurors plays “the numbers’* is indicative of 
nothing more than tolerance for the game but even 
if it indicated a sympathy for the defendant it will 
be an insufficient ground for disqualification. 16 R. C. 
L. 261. 

We believe it might be contended with equal pro¬ 
priety that one who has not played “the numbers” 
is as likely to be prejudiced against the defendant as 
that one who has played them would be biased in his 
favor. However, it is our contention that there is no 
substance in either proposition and that it was fatal 
error to exclude as a matter of law the large number 
of jurors excused. 

In reference to the instruction requested, the de¬ 
fendant prayed for an instruction based “upon the 
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interest by reason of occupation of the witnesses’’ and 
in following tenor; 

“The jury is instructed that if it find from the 
evidence that the witnesses are professional detec¬ 
tives, and in that capacity were employed to do 
the work respecting which they have testified, the 
jury should receive the testimony of said witnesses 
with a large degree of caution.” 

The informer was so specially employed. (R. 21.) 

“Where one or more of the facts essential to a 
conviction depend upon the evidence of detectives 
specially employed to procure evidence of the 
crime, it is eminently proper for the Court to call 
the attention of the jury in some way to the pos¬ 
sible bias or prejudice of such witnesses.” Gassen- 
heimer v. 'U. 8., 26 App. 432, 446. 

The rule laid dow T n in the case above cited is a wise 
and salutary measure designed to protect the accused 
against the quite natural desire of individuals to sus¬ 
tain their charges or contentions. The wisdom of this 
rule could hardly be better illustrated and its aptness 
more clearly showm than in the instant case. The in¬ 
former testified he was interested in what defendant 
was charged with as he (informer) had worked on 
the case. (R. 21.) It will be noted that the precise 
basis for the propriety of the requested instruction, 
and this Court’s enunciation of the rule invoked, is 
the announced motive for the witness’ interest. 

In the instruction given, and which the appellant 
believes to be prejudicial, the Court said 

“In weighing the credibility of the witnesses 
(the jury) should consider the interest which the 
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respective witnesses have in the result of the case; 
that where a witness has a direct personal inter¬ 
est in the result of the case the temptation is strong 
to color, pervert or withhold the facts; that this 
rule applied to the defendant who does have a deep 
personal interest in the result of the case. ,, 

The keystone in our criminal jurisprudence is the 
presumption the accused is innocent until proven 
guilty beyond a reasonable doubt. In the instant case, 
where from the very nature of things, the defendant 
could be the only witness to testify to what occurred 
at the meetings with the informer, other than the in¬ 
former, the application of this instruction is virtually 
an instruction to find the defendant guilty, for there 
is no room for doubt that the accused is always the 
most interested person in any criminal proceeding. 
The effect of the instruction appellant contends is to 
practically strip from him the presumption of inno¬ 
cence with which every defendant in criminal pro¬ 
ceedings is clothed. 

CONCLUSION. 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the Court committed error in overruling 
a motion to quash a warrant of arrest, in admitting in 
evidence Government Exhibits 1, 2, and 3, and exclud¬ 
ing from service on the jury all those who had played 
“the numbers” within two years, in instructing the 
jury that the defendant’s testimony should be evaluated 
according to his interest in the case, and for having 
overruled the defendant’s motions for a directed ver¬ 
dict. Counsel therefore respectively submits that this 
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Court should reverse the judgment below and requests 
that a judgment of reversal be granted. 

Respectfully submitted, 

Walter J. Cahill, 

John J. McGinnis, 

F. Joseph Donohue, 

Attorneys for Appellant. 


